Detailed Strategy Analysis

Defending a Director in Bounce Back Loan Director
Disqualification Proceedings

A comprehensive reconstruction of the defence and costs strategy described in the published case
study

Important scope note

This document is based solely on the wording of the supplied case study. It separates points expressly
stated in that account from strategic inferences that can reasonably be drawn from it. The underlying
pleadings, evidence, judgment and costs order have not been reviewed, so the document should not
be treated as a definitive account of the Court’s reasoning or the complete legal case advanced.
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1. Executive summary of the strategy

The defence was built around a disciplined sequence rather than a single argument. The legal team first
reconstructed the commercial reality of the business, then challenged the Insolvency Service’s
assumptions, produced a positive evidential explanation for the turnover estimate, separated technical
eligibility questions from dishonesty and unfitness, and finally used the shortcomings in the investigation to
support a successful costs application.

e Reconstruct the full factual and commercial background before answering the allegation.

e Challenge the proposition that dormant accounts and limited bank activity conclusively established
non-trading.

e Explain why a newly incorporated company lacked a full historic turnover record.

e Build a positive and evidenced explanation for the estimated turnover used in the application.

e Assess the Director’s conduct by reference to the information and expectations existing when the
application was made, rather than by hindsight.

e Separate technical eligibility, estimation, dishonesty, personal benefit and statutory unfitness into
distinct issues.

e Demonstrate that COVID 19 disruption explained the failure of anticipated activity to materialise.

e Address awkward facts directly, including dormant accounts, limited transactions and a separate
settlement with the liquidator.

e Place detailed written representations before the Insolvency Service prior to proceedings, thereby
preserving both the defence and the later costs position.

e Continue the forensic review after proceedings were issued and produce further evidence with
Counsel.

e Use the additional evidence to challenge not only the allegation but the adequacy of the Insolvency
Service’s pre-issue investigation.

e After discontinuance, resist the suggestion that the Director should bear costs because evidence was
allegedly supplied late.

¢ Argue that the Insolvency Service could and should have obtained or tested the relevant evidence
using its statutory powers and resources before issuing proceedings.

e Pursue a positive costs order rather than treating discontinuance alone as a complete victory.

2. The allegation and the evidential problem identified by the Insolvency

Service

The Insolvency Service’s case, as described, was founded primarily on documentary indicators that
appeared inconsistent with eligibility for a £50,000 Bounce Back Loan. The principal allegations were that
the Director had stated a turnover figure despite dormant accounts having been filed, had failed to
demonstrate that the company was trading on the relevant date, and was therefore ineligible under the
scheme rules.

e Dormant accounts had been filed for the year ended 31 December 2019.

e Historic bank statements apparently showed limited conventional trading activity.

e The company had been incorporated only on 5 April 2019 and therefore had a short history.

e The Insolvency Service treated those matters as supporting the conclusion that the company was not
operating by 1 March 2020.

e The turnover figure was treated as improper or unsupported.

e The surrounding facts were used to infer misconduct serious enough to justify director disqualification
proceedings.

The defence strategy therefore had to do more than explain a number. It had to dismantle the chain of

inference from dormant accounts and limited transactions to ineligibility, then from ineligibility to dishonesty

or unfitness.
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3. Stage 1: Detailed fact finding and reconstruction of the commercial
position
The first strategic step was a comprehensive fact-finding exercise. The legal team did not accept the

regulatory narrative as the starting point. It took detailed instructions so that the company’s real commercial
position could be reconstructed independently.

¢ |dentify the precise nature of the business and how it was intended to generate revenue.

e Establish the industry in which the company operated and whether trading depended on face-to-face
activity, introductions, networks, physical attendance or in-person delivery.

o Identify what commercial activity had taken place before the relevant date, even where that activity had
not yet produced recorded sales.

o Determine what contracts, opportunities, leads, negotiations or pipelines existed.

e Establish the Director’s previous experience of operating similar businesses.

¢ |dentify comparable businesses within the same network and the turnover they had achieved.

¢ Understand why dormant accounts were filed and who advised or assisted with that filing.

e Review the chronology from incorporation through to the loan application and the later insolvency.

¢ |dentify what changed because of COVID 19 restrictions and why expected income did not arise.

e Examine whether the Director obtained any improper personal benefit from the loan.

e Clarify the nature and purpose of any separate settlement with the liquidator.

4. Stage 2: Reframing the case away from a bare documentary

discrepancy

A central feature of the strategy was to reframe the matter. The case was not permitted to remain a simple
comparison between a dormant filing and a £50,000 loan application. Instead, the defence placed the
application within the full commercial and pandemic context.

e The filing status of the company was treated as one item of evidence, not a conclusive determination of
the company’s real-world activity.

e Limited transactions were treated as consistent with an early-stage or relationship-driven business,
depending on the facts, rather than automatic proof of non-trading.

e The company’s inability to operate normally during restrictions was distinguished from a lack of
genuine business intention or activity.

e The failure to achieve forecast revenue after the application was distinguished from the
reasonableness of the estimate when made.

e The Director’s experience and access to market information were placed at the centre of the
explanation because the company itself lacked a long historic record.

5. Stage 3: Challenging the dormant accounts inference

The dormant accounts issue appears to have been one of the Insolvency Service’s main anchors. The
defence did not ignore it. It addressed it directly and sought to prevent the accounts from being treated as
determinative.

e Explain the circumstances in which the dormant accounts were filed.

e Distinguish an accounting or filing classification from the broader factual question of whether
preparatory, promotional, contractual or commercial activity existed.

e Show that a dormant filing was not, by itself, proof of dishonest conduct.

e Challenge the proposition that the filing automatically resolved eligibility under the Bounce Back Loan
scheme.

o Demonstrate that the filing had to be considered alongside the company’s age, business model,
planned activity, market opportunities and the Director’s explanation.
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e Where appropriate, distinguish the absence of recorded revenue from the absence of a genuine
business undertaking.

The strategic point was not that dormant accounts can never be relevant. It was that they could not safely
carry the entire allegation without further investigation and contextual evidence.

6. Stage 4. Explaining the short trading history

The company was incorporated on 5 April 2019. By the time of the Bounce Back Loan application, it did not
have a complete and mature trading history. The defence used this fact to explain why conventional
historic turnover evidence was limited and why the application depended upon an estimate.

e Show that the absence of a full prior accounting year was a structural feature of the company’s age, not
evidence of misconduct.

e Explain why a newly incorporated company might rely more heavily on forecasts, pipelines,
comparable businesses and the Director’s experience.

e Prevent the Insolvency Service from applying the evidential expectations appropriate to a long-
established company without adjustment.

e Connect the short history directly to the scheme’s allowance for estimated turnover, as described in the
case study.

7. Stage 5: Building a positive evidential basis for estimated turnover
The legal team did not rely on a bare assertion that the figure was an estimate. It developed an evidential
foundation for why the Director considered the turnover figure reasonable at the time.

e The Director’s previous experience operating similar businesses.

e Turnover achieved by earlier or comparable companies within the same network.

e The Director’s knowledge of the relevant market.

e Expected contracts, customer opportunities or commercial pipelines.

e Information reasonably available when the application was submitted.

e The way in which the business was expected to operate before COVID 19 restrictions intervened.

e Any rational methodology connecting the available information to the estimated annual turnover.
The important strategic distinction was between an estimate that later proved optimistic and an estimate
that was fabricated or knowingly false when submitted. The defence focused on the contemporaneous
information and reasoning available to the Director, although the case study does not identify the precise
calculation or documents used.

8. Stage 6: Resisting hindsight

The defence appears to have resisted any attempt to use the company’s later performance as proof that
the original estimate was dishonest. The proper focus was the Director’'s knowledge, information and
genuine commercial expectations at the application date.

e Ask whether the estimate was reasonable when made, rather than whether it was ultimately achieved.

e ldentify the external events that intervened after the estimate, particularly COVID 19 restrictions.

e Distinguish failed expectations from dishonest intentions.

¢ Avoid allowing later insolvency or poor trading results to rewrite the Director’s state of mind at the
earlier date.

e Show that a commercial forecast can be genuine even where subsequent events make it inaccurate.
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9. Stage 7: Using COVID 19 as causative commercial context

COVID 19 was used as part of the factual explanation, not simply as general mitigation. The defence
examined why the business could not operate face to face and what the Director did to reduce the impact.

e Explain the specific features of the business that were affected by restrictions.

¢ |dentify the difference between the pre-pandemic commercial plan and what became possible during
restrictions.

e Show the steps taken by the Director to adapt or mitigate the interruption.

e Explain why anticipated contracts, activity or revenue did not materialise.

e Maintain the distinction between disrupted trading and an absence of genuine business activity.

e Use the pandemic as an explanation for the outcome, not as a blanket excuse for every aspect of the
application.

10. Stage 8: Separating the legal and factual questions

An effective defence required the allegations to be broken down into separate questions. A discrepancy on
one issue could not automatically answer all the others.

e Was the company carrying on business or engaged in genuine commercial activity at the relevant
time?

e Did the scheme permit the company to rely upon estimated turnover?

e Was the estimate supported by a rational commercial basis?

e What did the Director believe when the application was made?

e Was any statement knowingly false, reckless or dishonest?

¢ Did the Director obtain any improper personal benefit?

e Even if there were a technical error, did it amount to conduct making the Director unfit to be concerned
in company management?

e Was formal disqualification litigation a fair and proportionate response after proper investigation?

This separation was strategically important because technical ineligibility, an inaccurate estimate,

dishonest intent and statutory unfitness are not identical propositions. The published case study does not

set out the pleaded legal tests, but its reasoning plainly sought to prevent them from being collapsed into

one another.

11. Stage 9: Addressing dishonesty, motive and personal benefit

The defence expressly stated that there was no intention to mislead and no improper personal benefit.
These points helped remove the motive that might otherwise have supported an inference of abuse.

e Give a coherent explanation of how and why the turnover figure was selected.

e Show that the figure was connected to real commercial information rather than invented after the event.

e Demonstrate that the Director was attempting to sustain or develop a genuine business.

e Trace the use of the loan funds where relevant.

e Identify whether any sums were transferred to the Director or connected parties and explain them fully.

e Distinguish an error or misunderstanding from a deliberate scheme to obtain money improperly.

e Avoid treating lack of success, poor record keeping or an accounting inconsistency as proof of
dishonest intent without more.

12. Stage 10: Neutralising the separate liquidator settlement

The case study refers to a separate settlement with the liquidator. The defence addressed it specifically
and demonstrated that it was unrelated to the Insolvency Service’s allegations.

¢ ldentify the precise subject matter of the settlement.

Navigate Business Recovery | Detailed BBL Disqualification Strategy



e Explain the legal and commercial reasons for settling.

¢ Avoid allowing the settlement to be treated as an admission of Bounce Back Loan misconduct.

e Separate compromise of a civil or insolvency claim from the distinct question of director unfitness.
e Place any settlement documentation in context so that it could not be used selectively.

13. Stage 11: Detailed pre-proceedings representations

The team submitted comprehensive letters of representation before proceedings were issued. This was a
core part of both the substantive defence and the later costs strategy.

e Set out the complete factual chronology.

e Explain the business model and the effect of COVID 19 restrictions.

e Challenge the reliance on dormant accounts as conclusive evidence.

o Explain the basis of the estimated turnover.

e Address the Director’s state of mind and absence of intent to mislead.

e Deal with the use of funds and absence of improper personal benefit.

e Address the liquidator settlement and any other potentially prejudicial material.

¢ |nvite the Insolvency Service to obtain or test specified evidence before deciding whether to issue
proceedings.

e Create a clear written record showing that weaknesses in the case had been raised before litigation.

That paper trail later allowed the defence to argue that the Insolvency Service had been alerted to the

factual issues and should have investigated them before commencing proceedings.

14. Stage 12: Forensic evidence review after proceedings were issued
Despite the pre-issue representations, formal proceedings were commenced. The defence then moved into
a more forensic litigation phase and worked closely with Counsel.

¢ Review the Insolvency Service’s pleaded case and identify each evidential assumption.

e Map every allegation against the documents needed to answer it.

e Gather further business, accounting, banking, pipeline and industry evidence.

e Test the Director’s account against objective material.

e Prepare the Director’s evidence in a coherent chronological form.

¢ |dentify evidence that the Insolvency Service had not obtained or had not properly evaluated.

e Ensure that Counsel’s legal analysis and the factual evidence supported the same defence theory.
e Use the further evidence to seek discontinuance rather than merely preparing for a final trial.

15. Stage 13: Turning further evidence into a criticism of the investigation
The additional evidence ultimately caused the Insolvency Service to discontinue. The strategic significance
went beyond proving the Director’s version. It allowed the defence to argue that the case had been issued
on an inadequate investigation.

¢ Demonstrate that the material which undermined the claim was not inherently inaccessible.

e Show that the Insolvency Service had statutory powers and investigative resources capable of
obtaining or testing the material.

e Argue that the regulator should not issue proceedings first and investigate properly afterwards.

e Challenge any suggestion that the Director alone bore responsibility for filling gaps that the regulator
could have addressed before issue.

e Frame the later evidence as exposing deficiencies in the original decision to litigate.
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16. Stage 14: Securing discontinuance

The immediate substantive objective was achieved when the Insolvency Service discontinued the director
disqualification proceedings. The consequence was that no disqualification order was made and the
Director’s ability to act was preserved.

¢ No disqualification order was obtained.

e The Director avoided the professional and reputational consequences of a ban.

e The defence evidence was sufficiently persuasive to cause the claim to be abandoned.

e Discontinuance preserved the opportunity to seek costs and challenge the reasonableness of the
proceedings.

17. Stage 15: The costs strategy after discontinuance

The Insolvency Service reportedly sought to argue that discontinuance resulted only from “new” evidence
supplied late and that this justified its costs position. The defence robustly challenged that narrative.

e Identify what evidence the Insolvency Service said was new.

e Establish when the relevant issues had first been raised in correspondence.

e Show whether the information was already available, reasonably obtainable or capable of being
requested before proceedings.

e Demonstrate that the Insolvency Service had greater investigative resources than the individual
Director.

¢ Argue that a public body should not transfer the financial consequences of an inadequate investigation
to the person it chose to sue.

e Challenge the reasonableness of issuing proceedings before the factual position had been properly
tested.

¢ Rely on the pre-proceedings representations to show that the regulator had notice of the defence.

e Seek the Director’s legal costs rather than accepting a neutral costs outcome.

18. The Court findings described in the case study

According to the published account, the Court accepted the following propositions at the costs hearing:

e The evidence relied upon by the Insolvency Service to justify discontinuance was evidence it could and
should have obtained itself.

¢ The Insolvency Service had inherent statutory powers, funding and investigative resources exceeding
those available to an individual Director.

e |t was unreasonable to pursue proceedings and then seek to avoid costs by characterising the
evidence as late disclosure.

e The proceedings should not have been pursued on the basis advanced.

e The Director should receive his legal costs of defending the proceedings.

Because the underlying judgment has not been provided, this section records the case study’s summary

and should not be treated as a verbatim statement of the judicial reasons.

19. Practical evidence checklist suggested by the strategy

e The Bounce Back Loan application and all declarations made within it.

e The precise turnover figure used and any workings showing how it was calculated.
e Incorporation documents and a chronology from incorporation to the application.

e Filed accounts and evidence explaining why dormant accounts were submitted.

e Bank statements for the company and, where relevant, connected accounts.

e Evidence of use of the loan funds.
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e Business plans, forecasts, budgets and cash flow projections.

¢ Emails, messages and documents evidencing expected contracts, leads or pipelines.

e Evidence of the Director’s previous experience in similar businesses.

e Turnover evidence from genuinely comparable businesses relied upon in forming the estimate.
e Industry evidence supporting the commercial assumptions made.

e Documents showing preparations to trade or continue trading.

e Evidence of steps taken to mitigate COVID 19 disruption.

e Evidence showing the impact of restrictions on face-to-face operations.

e Documents addressing whether the Director obtained any personal benefit.

e The liquidator settlement and surrounding correspondence.

e All pre-proceedings correspondence with the Insolvency Service.

¢ A schedule identifying what evidence was requested, when it was supplied and what the Insolvency

Service could itself have obtained.

e A chronology of the proceedings and the events leading to discontinuance.
e A costs schedule and evidence supporting the reasonableness of the Director’s legal expenditure.

20. Strategic themes that made the defence coherent

e Context before conclusion: establish the real business story before debating the allegation.

o Positive explanation rather than bare denial: show how the estimate was reached.

e Evidence rather than assertion: connect each explanation to records or objective commercial material.
¢ No hindsight: judge the Director by the information available at the application date.

e Separate the issues: do not allow technical eligibility, inaccuracy, dishonesty and unfitness to merge.
e Confront awkward facts: explain dormant accounts, limited transactions and settlements openly.

e Preserve costs from the outset: place the factual and legal weaknesses before the regulator before

issue.

e Investigative accountability: test whether the Insolvency Service used its powers before litigating.
e Do not stop at discontinuance: pursue costs where the proceedings should not have been brought.

21. Points expressly stated and points inferred

Expressly stated in the case study

Reasonable strategic inference

A detailed fact-finding exercise was undertaken.

A full chronology and allegation-by-allegation
evidence map were probably required.

The Director’s experience, comparable businesses,
pipeline and available information supported the
estimate.

The defence sought to establish a rational
methodology rather than a figure chosen arbitrarily.

Dormant accounts were said not to establish
dishonesty or abuse.

The defence separated accounting status from
actual commercial activity.

COVID 19 disruption did not mean there was no
business activity.

COVID 19 was used as a causative explanation for
non-achievement of expected turnover.

There was no intention to mislead and no improper
personal benefit.

The defence deliberately attacked motive and the
inference of dishonesty.
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Further evidence led to discontinuance. The litigation strategy was directed towards

undermining the evidential basis of the claim before
trial.

The Court found the Insolvency Service could and | The defence turned the costs hearing into scrutiny
should have obtained the evidence. of the regulator’s investigative conduct.

Costs were awarded to the Director. The pre-issue correspondence was likely critical in

demonstrating that proceedings were
unreasonable.

22. Limitations and unanswered questions

The underlying judgment and costs order have not been reviewed.

The precise statutory basis of the disqualification claim is not identified in the supplied text.

The exact wording of the Bounce Back Loan application and turnover declaration is not set out.
The methodology used to calculate the turnover figure is not reproduced.

The nature of the further evidence that caused discontinuance is not specified.

The case study does not identify which documents were available to the Insolvency Service before
issue.

The terms and relevance of the liquidator settlement are not described in detail.

The case study does not reproduce the Court’'s complete reasoning on costs.

It is therefore not possible to state that every legal submission, evidential step or procedural argument
has been captured.

23. Consolidated defence framework for use as an internal strategy model

©WoNoTkwN =

Reconstruct the business and the application chronology.

Obtain the original application and identify every factual representation made.

Analyse the scheme eligibility requirements applicable at the application date.

Identify why the company’s records appear inconsistent with the application.

Explain dormant accounts and limited activity with documentary support.

Reconstruct the turnover estimate and test whether it had a reasonable basis.

Gather evidence of the Director’'s market experience and comparable business history.
Collect pipeline, contract, lead and forecast evidence existing at the relevant time.
Explain the direct effect of COVID 19 on the company’s intended operations.

. Trace the loan funds and address personal benefit or connected party payments.

. Separate technical error, eligibility, dishonesty and unfitness.

. Address adverse side issues, including liquidator settlements, directly.

. Submit detailed representations before proceedings and invite further investigation.

. Keep a clear record of evidence offered and questions the Insolvency Service failed to pursue.

. If proceedings are issued, work with Counsel on an allegation-by-allegation forensic review.

. Produce further evidence in a form capable of supporting discontinuance or trial defence.

. After discontinuance, analyse the reasons and challenge any inaccurate “late evidence” narrative.
. Seek costs where the regulator had sufficient notice, powers and opportunity to investigate before

issue.

24. Overall strategic conclusion

The case was not apparently won by relying on a single technical point. It was won by replacing an
assumption-led regulatory narrative with an evidence-led commercial narrative. The defence showed that
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dormant accounts, a short trading history and an estimated turnover figure required investigation and
context. It then focused on the Director’s genuine commercial reasoning, the effect of COVID 19, the
absence of dishonest intent and the lack of improper personal benefit.

The later costs success was built on a further proposition: the Insolvency Service should have used its
statutory powers and resources to test the position before issuing proceedings. The defence therefore
converted the evidence that defeated the claim into a criticism of the decision to bring it. That combination
of factual reconstruction, disciplined issue separation, early written representations, forensic evidence
gathering and post-discontinuance costs pressure appears to have produced the complete result: no
disqualification order and an award of costs to the Director.
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